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U.S. Customs Service 


Treasury Decisions 


(T.D. 80-251) 


Rates of exchange based on rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for the Brazil cruzeiro, People’s 
Republic of China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singa- 
pore dollar, Thailand baht (tical), and Venezuela bolivar 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates for the dates and foreign currencies shown below. The rates of 
exchange, based on these buying rates, are published for the infor- 
mation and use of Customs officers and others concerned pursuant to 
part 159, subpart C, Customs Regulations (19 CFR 159, subpart C). 

Brazil cruzeiro: 
September 29—October 3, 1980 $0. 0173 
People’s Republic of China yuan: 
September 29—October 3, 1980 $0. 676727 
Hong Kong dollar: 
September 29, 1980 $0. 200240 
September 30, 1980 . 200060 
October 1, 1980 . 199980 
October 2, 1980 . 200461 
October 3, 1980 . 200260 
Tran rial: 
September 29—October 3, 1980 Not availabie 
Philippines peso: 
September 29-October 2, 1980 $0. 1325 
October 3, 1980 
Singapore dollar: 
September 29, 1980 $0. 473934 
September 30, 1980 . 475105 
October 1, 1980 . 476644 
October 2, 1980 . 475851 
October 3, 1980 . 475624 
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Thailand baht (tical): 

September 29-October 3, 1980 $0. 0488 
Venezuela bolivar: 

September 29—October 2, 1980 $0. 2329 

October 3, 1980 
(LIQ-3-01 O:C:E) 

Dated: October 3, 1980. 
Nancy I. Brown, 
Chief, 


Customs Information Exchange. 


(T.D. 80-252) 


Customhouse Cartman License—Revocation 


Revocation of Customhouse Cartman’s License No. 168 issued by the Area 
Director of Customs, Newark, N.J., to Di Jub Leasing Corp. 


Notice is hereby given that on October 7, 1980, pursuant to the 
provisions of section 565, Tariff Act of 1930, as amended, and section 
112.30 of the Customs Regulations (19 CFR 112.30), it was decided 
to revoke the Customhouse Cartman’s License No. 168 issued in the 
District of Newark on December 19, 1975, to Di Jub Leasing Corp. 


of Hoboken, N.J. This revocation is effective as of October 7, 1980. 
Dated: October 7, 1980. 


R. E. CuHasen, 
Commissioner of Customs. 


[Published in the Federal Register Oct. 20, 1980 (45 F.R. 69337)] 





Decisions of the United States 
Customs Court 


United States Customs Court 
One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 


Edward D. Re 


Judges 
Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 


Senior Judge 


Samuel M. Rosenstein 


Clerk 
Joseph E. Lombardi 


Customs Decision 
(C.D. 4876) 


F. W. Myers & Co., INc., PLAINTIFF v. UNITED STATES, DEFENDANT 


Herbicide containing benzenoid wetting agent 
Court No. 77—8-01386 


The presence in an herbicide of less than 1 percent of a benzenoid 
wetting agent did not make the herbicide a mixture “in part” of that 
wetting agent. A minute partial ingredient whose function is exhausted 
before the main ingredient begins to work and which is not otherwise 
present in a commercially significant quantity does not control the 
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4 CUSTOMS COURT 


classification. Citing, United States v. Aceto Chemical Co., Inc., 64 
CCPA 78, C.A.D. 1186, 533 F. 2d 685 (1977). 


[Plaintiff’s motion for summary judgment granted.] 
(Dated October 1, 1980) 


Rivkin, Sherman and Levy (Mary Christine Carty on the brief) for the plaintiff. 

Alice Daniel, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, Field Office for Customs Litigation (Sidney N. Weiss, on the brief), for 
the defendant. 


MEMORANDUM OPINION AND ORDER 


Watson, Judge: Plaintiff has moved for summary judgment that 
the proper tariff classification of an herbicide known as “Sencor 
50 Percent Wettable Powder” is as a mixture not specially provided 
for under item 432.00 of the Tariff Schedules of the United States 
(TSUS), and that it is dutiable at the rate of 5 percent ad valorem. 


Defendant, relying on the presence in the imported mixture of a 
benzenoid wetting agent, classified the importation under item 
409.00 of the TSUS as a mixture in part of a product provided for in 
subpart C, part 1, schedule 4; dutiable at 3.5 cents per pound plus 
22.5 percent ad valorem. 

The relevant statutory provisions are as follows: 


Statutes INVOLVED 
Tariff Schedules of the United States, 19 U.S.C. 1202: 


* * * * * * 


GENERAL HEADNOTES AND RULES OF INTERPRETATION 
* * * * * * * 

9. Definition—For the purposes of the schedules, unless the 
context otherwise requires— 

* * * * * * * 

(f) the terms ‘“‘of’’, “wholly of * * * ‘in part of’ and “‘con- 
taining’, when used between the description of an article and a 
material * * * have the following meanings: 

* * * * * * * 

(iv) “in part of” or “containing” mean that the article con- 
tains a significant quantity of the named material. 

With regard to the application of the quantitative concept 
specified in subparagraphs (ii) and (iv) above, it is intended that 
the de minimis rule apply. 


SCHEDULE 4—CHEMICALS AND RELATED PRODUCTS 
Schedule 4 headnotes: 


* * * 
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3. (a) The term “mixture,” as used in this schedule 
means substances consisting of two or more ingredients 
(i.e., elements or compounds), whether occurring as such 
in nature, or whether artificially produced * * * which, 
however thoroughly comingled, retain their individual 
chemical properties and are not chemically united. * * * 


Part 1. BENzENOID CHEMICALS AND Propvucts 


Part 1 headnotes 

1. Except as specifically set forth in the headnotes to other 
parts of this schedule, all products described in this part shall be 
classified hereunder even if more specifically described elsewhere 
in this schedule. * * * 


* * * * * * * 
Subpart C—Finished Organic Chemical Products 


Products obtained, derived, or manufactured in whole or in 
part from any product provided for in subpart A or B of this 
part: 

* * * * * * * 
405.35 Products * * * chiefly used or any one or 
combination of the following purposes: 
as detergents, wetting agents, emulsi- 
fiers, dispersants, or foaming agents___ 1.7¢ per lb. + 
12.5% ad val. 
* * * * * * 
Mixtures in whole or in part of any of the 
products provided for in this subpart__ 3.5¢ per lb. + 
22.5% ad val. 

** * * * * * * 

Part 2. CuemicaL ELEMENTS, INORGANIC AND OrGaAnic Com- 
POUNDS, AND MIxTURES 
Part 2 headnotes 

1. This part covers chemicals, except those provided for else- 
where in this schedule, and those specially provided for in any 
of the other schedules. 


* * * * * * * 
Subpart E—Chemical Mixtures 


432. 00 Mixtures not specially provided for 5% ad val., 
but not less 
than the 
highest rate 
applicable to 
any com- 
ponent 
material. 





CUSTOMS COURT 


This herbicide was manufactured in Canada and imported in 
powder form in 1975 by the plaintiff customhouse broker. It kills 
weeds by penetrating into their roots before they emerge from the 
ground and then inhibits the process of photosynthesis by which 
they would ordinarily grow. The recommended application is by 
means of mixing with water and spraying on the bare ground before 
or after planting of the desired crop. The benzenoid wetting agent 
constitutes less than 1 percent of the importation and aids the dis- 
persal of the herbicide in water by reducing the surface tension between 
the powder and the water. Although it is not recommended, the powder 
can be applied in dry form to the ground, and reliance placed on soil 
moisture and rainfall for penetration. 

Defendant has tried to create issues of fact and has attempted to 
avoid the impact of the decision in United States v. Aceto Chemical Co., 
Inc., 64 CCPA 78, C.A.D. 1186, 533 F. 2d 685 (1977), affirming Aceto 
Chemical Co., Inc. v. United States, 75 Cust. Ct. 167, C.D. 4625, 408 F. 
Supp. 1389 (1975). 

In that case the classification of a fungicide (containing less than 
1 percent of a benzenoia wetting agent) as a mixture “in part” of a 
benzenoid product was held to be incorrect. While the appellate 
court recognized the general congressional intent that mixtures be 
assessed at the highest rate possible, it held that the intent was not 
to magnify the importance of minute ingredients whose function 
was exhausted before the principal ingredient began to operate. 

Proper classification as “in part” required that the partial ingredi- 
ent upon which classification is premised, perform the principal 
function, in which case its relative quantity was immaterial. See 
Northam Warren Corp. v. United States, 60 CCPA 117, C.A.D. 1092, 
475 F. 2d 647 (1973). If this functional test was not satisfied then the 
only other justification for allowing a partial ingredient to control 
classification was its presence in a quantity which had some inde- 
pendent commercial significance. 

The “issues of fact”? which defendant asserts in this action regard- 
ing the quantity of the benzenoid wetting agent and its greater 
importance in this particular method of application are really quarrels 
with the result in the Aceto case. The determinative facts here are 
not in dispute. The quantity of benzenoid wetting agent is less than 
1 percent of the importation and has no independent commercial 
significance. The wetting agent is not an herbicide. It helps the 
active agent get down to the roots but it does not participate in 
the inhibition of the weeds’ photosynthesis. 
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In short, the decision in the Aceto case is stare decisis. It continues 
to be incorrect to classify a mixture as being “in part’ of a minute 
benzenoid ingredient whose subsidiary function is exhausted before 
the principal ingredient begins to work, it is therefore 

ORDERED, that plaintiff’s motion for summary judgment be granted 
and, it is further 

ORDERED, that the appropriate customs official reliquidate the 
entries covered by this civil action and classify the merchandise 
involved under item 432.00 of the TSUS, as a mixture not specially 
provided for, dutiable at the rate of 5 percent ad valorem. 


328-840 O - 80 - 2 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY, Oct. 15, 1980 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 


R. E. Cuasen, 


Commissioner of Customs. 


731-TA-34 (Preliminary) 
PorTABLE Evectric NipBLERS From SwitzERLAND 
Notice of Termination of Investigation 


AGENCY: USS. International Trade Commission. 
ACTION: Termination of preliminary antidumping investigation. 
EFFECTIVE DATE: October 3, 1980. 
FOR FURTHER INFORMATION CONTACT: Mr. Daniel Leahy, 
Office of Investigations; 202-523-1369. 
SUPPLEMENTARY INFORMATION: On September 18, 1980, 
following receipt of a petition filed by the Widder Corp., Naugatuck, 
Conn., the Commission instituted preliminary antidumping investiga- 
tion No. 731-TA-—34, portable electric nibblers from Switzerland. The 
purpose of the investigation was to determine whether there is a 
reasonable indication that an industry in the United States is materially 
injured, or is threatened with material injury, or the establishment 
of an industry is materially retarded, by reason of imports from 
Switzerland of hand directed or controlled nibblers with self-contained 
electric motors, provided for in item 683.20 of the Tariff Schedules of 
the United States, sold or likely to be sold at less than fair value. 

On October 3, 1980, the Commission received advice from the 
Department of Commerce that the petition in the subject investiga- 
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tion had been withdrawn by the petitioner. Pursuant to its authority 
under section 207.13 of the Commission’s Rules of Practice and 
Procedure, the Commission’s investigation concerning portable electric 
nibblers from Switzerland is hereby terminated. 
Issued: October 6, 1980. 
KeEenneEtH R. Mason, 
Secretary. 


(332-114) 


Stupy oF PropucTION TECHNIQUES AND Propuct SPECIALIZATION 
Wiruin U.S. INDUSTRIES 


Notice of Investigation 


AGENCY: USS. International Trade Commission. 


ACTION: In accordance with the provisions of section 332 of the 
Tariff Act of 1930 (19 U.S.C. 1332), the Commission has instituted 
investigation No. 332-114 for the purpose of analyzing the sources 
of the variation found within industries in the international competi- 
tiveness of U.S. firms and products. The study has been instituted in 
light of the fact that high levels of import penetration are often found 
within industries which also have high levels of exports. Important 
factors may include the availability and use of skilled labor and 
capital, economies of scale, new technology and production techni- 
ques. The report will assist in understanding the causes and composi- 
tion of U.S. trade flows and the ability of U.S. firms to adjust to 
import competition. 

EFFECTIVE DATE: September 29, 1980. 


FOR FURTHER INFORMATION CONTACT: Mr. Dale Larson, 
Research Division, U.S. International Trade Commission, Washing- 
ton, D.C. 20436 ; 202-724-0082. 

WRITTEN SUBMISSIONS: Since there will be no public hearing 
scheduled for this study, written submissions from interested parties 
are invited concerning any phase of the study. Commercial or financial 
information which a party desires the Commission to treat as con- 
fidential must be submitted on separate sheets of paper, each clearly 
marked ‘Confidential Business Information” at the top. All sub- 
missions requesting confidential treatment must conform with the 
requirements of section 201.6 of the Commission’s Rules of Practice 
and Procedure (19 CFR 201.6). All written submissions, except for 
confidential business information, will be made available for inspection 
by interested persons. To be assured of consideration by the Com- 
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mission in this study, written statements should be submitted at the 
earliest practicable date, but no later than March 31, 1981. All 
submissions should be addressed to the Secretary at the Commission’s 
office in Washington, D.C. 

By order of the Commission. 

Issued: October 8, 1980. 

KeEnnetu R. Mason, 
Secretary. 


(332-115) 


Stupy oF THE EFFECTIVENESS OF EscarE Ciause RELIEF IN 
PrRoMoTING ADJUSTMENT TO IMPORT CoMPETITION 


Notice of Investigation 


AGENCY: US. International Trade Commission. 

ACTION: In accordance with the provisions of section 332 of the 
Tariff Act of 1930 (19 U.S.C. 1332), the Commission has instituted 
investigation No. 332-115 for the purpose of assessing the effective- 
ness of “escape clause” import relief in encouraging and facilitating 


the adjustment of industries that the Commission has found to be 
injured by import competition. 

In conducting the investigation, the Commission will consider the 
history of the escape clause from 1951 to the present. An analysis and 
comparison will be made of all or most petitions for escape-clause 
relief presented during this period to determine what effect relief 
from import competition had on the subsequent performance of the 
industries granted such relief. 

EFFECTIVE DATE: September 29, 1980. 


FOR FURTHER INFORMATION CONTACT: Mr. Paul Golding, 
Research Division, U.S. International Trade Commission, Washing- 
ton, D.C. 20436 ; 202-724-0092. 

WRITTEN SUBMISSIONS: Since there will be no public hearing 
scheduled for this study, written submissions from interested parties 
are invited concerning any phase of the study. Commercial or financial 
information which a party desires the Commission to treat as confi- 
dential must be submitted on separate sheets of paper, each clearly 
marked ‘Confidential Business Information” at the top. All sub- 
missions requesting confidential treatment must conform with the 
requirements of section 201.6 of the Commission’s Rules of Practice 
and Procedure (19 CFR 201.6). All written submissions, except for 
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confidential business information, will be made available for inspection 
by interested persons. To be assured of consideration by the Commis- 
sion in this study, written statements should be submitted at the 
earliest practicable date, but no later than March 31, 1981. All sub- 
missions should be addressed to the Secretary at the Commission’s 
office in Washington, D.C. 

By order of the Commission. 

Issued: October 8, 1980. 

KENNETH R. Mason, 
Secretary. 


(332-116) 


Srupy OF THE EFFECT OF THE ENLARGEMENT OF THE EUROPEAN 
Community on U.S. Trapr 


Notice of Investigation 


AGENCY: USS. International Trade Commission. 

ACTION: In accordance with the provisions of section 332 of the 
Tariff Act of 1930 (19 U.S.C. 1332), the Commission has instituted 
investigation No. 332-116 for the purpose of analyzing the probable 
effects on U.S. trade of the accession to the European Community of 
Greece, Portugal, and Spain. The report will be chiefly concerned with 
the prospects for U.S. exports as the three acceding nations adopt the 
European Community Common Agricultural Policy and as they 
harmonize their industrial tariffs with European Community rates. 
EFFECTIVE DATE: September 29, 1980. 

FOR FURTHER INFORMATION CONTACT: Mr. Dale Larson, 


Research Division, U.S. International Trade Commission, Washing- 
ton, D.C. 20436; 202-724-0082. 

WRITTEN SUBMISSIONS: Since there will be no public hearing 
scheduled for this study, written submissions from interested parties 
are invited concerning any phase of the study. Commercial or financial 
information which a party desires the Commission to treat as confi- 
dential must be submitted on separate sheets of paper, each clearly 
marked ‘Confidential Business Information” at the top. All sub- 
missions requesting confidential treatment must conform with the 
requirements of section 201.6 of the Commission’s Rules of Practice 
and Procedure (19 CFR 201.6). All written submissions, except for 
confidential business information, will be made available for inspection 
by interested persons. To be assured of consideration by the Commis- 
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sion in this study, written statements should be submitted at the 
earliest practicable date, but no later than March 31, 1981. All sub- 
missions should be addressed to the Secretary at the Commission’s 
office in Washington, D.C. 

By order of the Commission. 

Issued: October 8, 1980. 

KeEennetuH R. Mason, 
Secretary. 


Notice of Investigation (832-117) 
STUDY OF THE OPERATION OF Export Restraint AGREEMENTS 


AGENCY: US. International Trade Commission. 


ACTION: In accordance with the provisions of section 332 of the 
Tariff Act of 1930 (19 U.S.C. 1332), the Commission has instituted 
investigation No. 332-117 for the purpose of assessing U.S. experience 
with export restraints as a remedy for import-caused injury. 

In its investigation, the Commission will examine the effects of 
restraints imposed by foreign countries on their exports to the United 
States of steel, footwear and television receivers as a result of restraint 
agreements negotiated by United States in the 1970’s. The study will 
consider the effects of these agreements on the price, volume and 
quality of U.S. imports, as well as the distribution of gains and losses 
among the affected parties. 

EFFECTIVE DATE: September 29, 1980. 


FOR FURTHER INFORMATION CONTACT: Mr. Dale Larson, 
Research Division, U.S. International Trade Commission, Washing- 
ton, D.C. 20436; phone 202-724-0082. 

WRITTEN SUBMISSIONS: Since there will be no public hearing 
scheduled for this study, written submissions from interested parties 
are invited concerning any phase of the study. Commercial or financial 
information which a party desires the Commission to treat as confiden- 
tial must be submitted on separate sheets of paper, each clearly marked 
“Confidential Business Information” at the top. All submissions 
requesting confidential treatment must conform with the require- 
ments of section 201.6 of the Commission’s Rules of Practice and 
Procedure (19 CFR 201.6). All written submissions, except for confi- 
dential business information, will be made available for inspection 
by interested persons. To be assured of consideration by the Com- 
mission in this study, written statements should be submitted at the 
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earliest practicable date, but no later than March 31, 1981. All sub- 
missions should be addressed to the Secretary at the Commission’s 
office in Washington, D.C. 
By order of the Commission. 
Issued: October 8, 1980. 
KENNETH R. Mason, 
Secretary. 


In the Matter of 
CERTAIN SKATEBOARDS AND PLAT- Investigation No. 337-TA-37 
FORMS THEREFOR 


Commission Determination and Order 


After an investigation conducted under the authority of section 337 
of the Tariff Act of 1930 (19 U.S.C. 1337), the U.S. International 
Trade Commission determined on November 13, 1978, that there were 
no unfair methods of competition or unfair acts in the importation of 
certain skateboards and platforms therefor into the United States, or 
in their sale in the United States by the owner, importer, consignee, 
or agent of either, the effect or tendency of which was to destroy or 
substantially injure an industry, efficiently and economically operated, 
in the United States. The Commission’s determination w:s appealed 
to the U.S. Court of Customs and Patent Appeals pursuant to sec- 
tion 337(c) (19 U.S.C. 1337(c)). On December 20, 1979, that court 
reversed the Commission’s determination that there was no \ iolation 
of section 337, and remanded the case to the Commission for action 
consistent with the court’s opinion.! 

The purpose of this Commission determination and order is to pro- 
vide for final disposition of the Commission’s investigation on 
skateboards. 

DETERMINATION 


Having reviewed the record compiled in this investigation, the 
Commission on August 13, 1980, determined— 

1. That there is a violation of section 337 of the Tariff Act of 1930 
in the importation into and sale in the United States of certain 
skateboards by the owner, importer, consignee, or agent of either, the 
effect or tendency of which is to substantially injure an industry, 
efficiently and economically operated, in the United States; 


1 Stevenson v. U.S. International Trade Commission et al., 612 F. 2d 546, 204 USPQ 276 (CCPA 1979). 
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2. That the appropriate remedy for such violation is to direct that 
skateboards and platforms therefor manufactured abroad which in- 
fringe claims 1, 2, 7, or 8 or U.S. Letters Patent 3,565,454 be excluded 
from entry into the United States for the term of said patent, except 
where such importation is licensed by the owner of said patent; 

3. That, after considering the effect of such exclusion upon the 
public health and welfare, competitive conditions in the U.S. economy, 
the production of like or directly competitive articles in the United 
States, and U.S. consumers, such skateboards and platforms therefor 
should be excluded from entry; and 

4. That the bond provided for in subsection (g)(3) of section 337 of 
the Tariff Act of 1930 should be waived. 


ORDER 


Accordingly, it is hereby ordered— 

1. That skateboards and platforms therefor which infringe claims 1, 
2, 7, or 8 of U.S. Letters Patent 3,565,454 are excluded from entry 
into the United States for the term of said patent, except where such 
importation is licensed by the owner of said patent; 

2. That skateboards and platforms therefor ordered to be excluded 
from entry are entitled to entry into the United States without bond 
from the day after this order is received by the President pursuant to 
section 337(g) of the Tariff Act of 1930 until such time as the Presi- 
dent notifies the Commission that he approves or disapproves this 
action, but, in any event, not later than 60 days after such date of 
receipt; 

3. That this order and determination be published in the Federal 
Register and served upon each party of record in this investigation 
and upon the U.S. Department of Health and Human Services, the 
U.S. Department of Justice, the Federal Trade Commission, and the 
Secretary of the Treasury; and 

4. That the Commission may amend this order at any time. 

By order of the Commission. 

Issued: October 9, 1980. 

Kenneth R. Mason, 
Secretary. 
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